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A/ORDER

The present appeal has been preferred by thesassagainst the order dated
26.02.2019 of the Commissioner of Income-tax (Apged3, Kolkata [hereinafter
referred to as ‘CIT(A)’].

2. The assessee in this appeal has agitated thtgoadaf 329,63,309/- made by
the Assessing Officer on account of disallowantsed®A(3) of the Income Tax Act,
1961 (in short ‘the Act’) in respect of deductiomaimed by the assessee u/s
35DDA(1) read with section Rule 6DD of the IncomexTRule, 1962.

3. The brief facts relevant to the issue are thatassessee had a factory at 36,
B.T. Road, Kolkata-56. There was a prolonged lalsttike from 19.08.2010 in the
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factory and discussions at tripartite level was el@@tween the labour union, the
management and Deputy / Asst. Labour Commissiddarackpore, Govt. of West

Bengal. The settlement was done on 25.06.2011 armluatary separation scheme
was finalized. As per the said settlement the lssye was in view of huge financial
loss of the assessee’s factory due to unviableystegdchanged railway procurement
policy, labour dispute, steep rise in input priced category pollution status of
factory. The management proposes to relocate ttterfato rubber park at Domijur,

Howrah to set up a modern factory and the labospudes were settled on the
following terms:-

» All employees shall accept voluntary separatioservices and submit
their application to the management which shallitatize the same and
accept, if found acceptable;

* The management would make the following payments:-

VS been fits to permanent workers @ 30 days wagakary last drawn.
The trainee workers shall be paid benefits @ 45 ddipend / wages
last drawn.

* It was decided that employees would apply for Vtdoy Separation
Scheme (VSS) in prescribed form and the companil phg all the
benefits under the said scheme within 31.07.2011.

Accordingly, a joint meeting between the management the assessee &
representatives of Panihati Rubber Ltd., Employegsn was held on 26June 2011
and it was settled that the dues of the labourdtderpaid in cash as the labouers did

not have bank accounts.

As such owing to the above unavoidable circumstwrasel considering the
business expediency the assessee-company had ¢o cowhpulsion with no other
alternatives, pay the VSS benefits to its labourersash.The assessee-appellant has
made payment ¢29,63,309/- under the VSS scheme. As per the poove Section
35DDA(1) the assessee was entitled for the deduaifal/3" of the amount paid as
voluntary retirement benefits for each of the censige previous year in which the

expenditure was actually incurred. The assess@aai&5,92,661/- being 1/50f the
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VSS expenditure actually incurred @&R9,63,309/- u/s 35DDA(1) of the Act.
However, Ld. Assessing Officer (in short “AQO") dugi the assessment proceedings
disallowed the entire VSS &P9,63,309/-.

4. Aggrieved by the said order of the Assessingc@ff the assessee preferred
appeal before the Ld.CIT(A), but remained unsudoéss

5. Before this Tribunal, the Ld. counsel for thesessee has submitted that the
payment in cash was made to the employees / labauteof compulsion as the
factory of the assessee has been stopped duedor latsike. The cash payment of
more tham50,000/- was made to the labourers so that thenessiof the assessee
may be resumed. Therefore, the same was out of wWemp and commercial
expediency. However recipients / labourers weratitlable and the payment made to
them towards the benefit under VSS could be easdyfied from the relevant
documents. That there was no intention of the asget® circumvent the provision of
section 40A(3) of the Act. It has been further emled by the Ld. counsel for the
assessee that at the most disallowance could hade of the amount of allowance
claimed by the assessee u/s 35DDA(1) of the Actthieryear under consideration.
The disallowance more than the expenditure claiomedd not have been made by the
AO under any circumstances. The Ld. DR on the ottard has relied upon the
finding of the lower authorities and has submittieat the assessee had not furnished
the requisites details before the AO. The Ld. ARvéweer, has submitted that all the
details were furnished before the Ld. CIT(A), hoeeuvhe Ld. CIT(A) rejected the

contentions raised by the assessee.

6. We have heard the rival contentions and alse@ gbrough the record. As per
the submission of the assessee, since the labosrowastrike and there was a
settlement arrived between the assessee-compantharidbourers under which the
part payment of their VSS benefits were made i cag of compulsion so that the
operation of the factory may be resumed. The camatd bench of the Tribunal in the
case of Shri Daljit Singh vs. ACIT, Circle-40 Kolkata I TA No.769/K 0l/2018 vide

order dated 03.04.2019 has extensively discusseut #fve scope of the disallowance
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which can be made u/s 40A(3) of the Act, and afédying upon various case laws
including the decision of the co-ordinate Jaipundiein the case ofA. Daga Royal
Arts vs. Income Tax Officer, Ward-2(2), JaigdrA No0.1065/JP/2016 vide order
dated 15.05.2018 in which further reliance has bgleced on the decision of the
Hon'ble Supreme Court in the caseAifar Singh Gurmukh Singh vs. Income Tax
Officer Ludhiana Etc(1991) AIR 2109, has held that the Rule 6DD whpcbvides
for exceptions u/s 40A(3) of the Act against apgihitity of sec. 40A(3) of the Act, is
not exhaustive enough to visualize all kinds ofilhess expediency in all possible
situations and it is for the appropriate authot@ydecide regarding genuine business
expediency. It has been further held that rule rbesinterpreted in a manner so as to
advance and not to frustrate the object of theslagire. That primary object of
enacting Section 40A(3) of the Act was two foldssthy, putting a check on treating
transactions with a mind to evade the liabilitytéx on income earned out of such
transactions and secondly, to inculcate the bankiabits amongst the business
community. That the genuineness of the transaehit being free from vice of any
device of evasion of tax is relevant consideratidrich could be examined before
invoking rigours of Section 40A(3) of the Act. Thbove stated legal position is fully
applicable in the facts of the present case. Tisen® doubt about the genuineness of
the transactions. Payments to the employees / tal®were made out of compulsions
by the assessee. Therefore, we are of the viewstimst a fit case of to apply rigours
of section 40A(3) of the Act. The disallowance mduethe lower authorities is,
therefore, deleted.

In theresult, the appeal of the assessee statidsed.

Order pronounced in open court on 11/02/2021

Sd/- Sd/-

(oTET HeEy) (e dee)
(J.Sudhakar Reddy) (Sanjay Garg)
Accountant Member Judicial Member
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